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The Evolution of Equal
In 1963 President John F. Kennedy signed the Equal Pay Act. Today – almost half a century later, there is a wave of new legislation related to gender pay discrimination being championed by Congress to correct these same inequities.  Although the labor landscape has dramatically improved for women since 1963, the pay gap between male and female workers still exists, and a large number of gender pay discrimination cases continue to clog the federal courts. Why?  Because for many women, gender discrimination is still prevalent today. In fact, there has been an epidemic of gender pay discrimination class-action suits recently – some have been settled – others are pending. 
Take a look at the surprising details of the controversial lawsuit Women vs. Wal-Mart, the largest retailer and largest employer in the United States. The case has been tied up in court since it was first filed in 2001. Labeled “the largest civil rights class action suit in history,” it covers more than 1.6 million women.  A related landmark case that made the news was the Lilly Ledbetter vs. Goodyear suit. This inspired the recently enacted 2009 Fair Pay Act.  And another law currently being considered by Congress, called the Paycheck Fairness Act, proposes more punitive action against corporations found guilty of gender pay discrimination. 

There have been numerous bills proposed in the House and the Senate that address this discriminatory practice in various forms, but the questions remain, what is the root cause of gender pay discrimination and how can we correct these cultural biases? Should we create new amendments to existing laws or enforce the current ones more vigorously?  Let’s examine some of the details. 
Taking a Deeper Look at the EPA of 1963 
The original intent of the Equal Pay Act (EPA) was to provide guidelines on establishing requirements for equal pay for equal work among men and women.  Under the EPA, which amends the Fair Labor Standards Act (FLSA) of 1938, employers are “allowed” to differentiate pay or pay unequal wages to employees doing equal work only if the exceptions meet the following criteria: 

1. Pay is based upon a seniority system
2. Pay differentiation is based upon a merit or “pay for performance” system 

3. Pay is based upon quality or quantity of production

4. Pay is based upon another factor other than gender

When the EPA was signed, it was intended to protect women from pay discrimination in the workplace.  At that time, women earned about half of what their male counterparts earned in comparable positions. While the EPA was intended to prohibit wage discrimination, it did not cover all aspects of discrimination in employment, and stereotypes still existed.  
The Civil Rights Act of 1964

As a result of the civil rights movement, a new law was passed to protect a wider range of American citizens against discrimination, both in the workplace and in daily living. President Lyndon B. Johnson signed the Civil Rights Act of 1964 which prohibits discrimination in housing, hotels, schools, public facilities, and employment. The law provides protection against discrimination on the grounds of an individual’s race, color, religion, sex (gender), or national origin.  The addition of the gender category was supposedly a last minute change. This new law amended the FLSA and EPA and had a broader scope than just pay equity; it covered all aspects of employment decisions including hiring, promotions, salary administration, human resources policies, etc.  Legislators realized too late that merely covering wages was not enough, and the Civil Rights Act closed that loophole.  Indeed, most of the gender pay discrimination cases today are filed under Title VII of the Civil Rights Act and not the Equal Pay Act because these cases have more comprehensive and insidious violations that go beyond pay alone.  
Review of Settled “High Profile” Suits

Since 1991, there has been an increase in gender pay discrimination lawsuits. What has prompted this increase? Statistics have proven that for some women the issue has never gone away.  Both the EPA and the Civil Rights Act prohibit discrimination yet it persists in corporate America today. What has caused the increase in cases going to trial? In 1991, another Civil Rights Act was passed that increased the potential financial penalties in discrimination cases. It also allowed plaintiffs to seek jury trial. These changes in the law made it more attractive for larger law firms to take on these types of civil rights cases; experts were hired to conduct statistical analysis of pay data, and new legal theories were applied. 

The following are some of the high profile cases of the beleaguered companies that have been forced to settle, along with their expensive price tags: 

· Boeing – 1995 and 1997 (two cases),  $92.5 million

· Coca Cola – 2002,  $8.1 million 

· The Home Depot – 1997, $104 million

· Morgan Stanley – 2004, $54 million

· Publix Super Market – 1997, $81.5 million 
Dell’s Big Settlement

On July 24, 2009, Dell announced that it agreed to settle a lawsuit brought by female employees for $9.1 million.  The settlement covers payments to all class members (including former employees) and litigation costs of $5.6 million. The remaining $3.5 million will be used to raise current female employees’ salaries to match the pay of their male counterparts. Steven L. Wittels, Class Counsel in the case, said in a statement, “At Dell, it is an understatement to say that women face a glass ceiling; Dell’s glass ceiling is made of concrete.”
Other Landmark Cases Pending 
Called the “mother of all civil rights lawsuits” by Fortune magazine in July 2004, the Women vs. Wal-Mart case has been building momentum since it first became certified as a class action suit in 2004 – although the first complaint was originally filed with the EEOC in 1998.  Wal-Mart has systematically denied any wrongdoing in the case.  Once the case became certified as a class action, however, the company made sweeping changes to their human resources programs. Wal-Mart established new “fair pay goals,” implemented new market-based pay structures, gave hourly employees wage increases, and revamped their employee benefits package. They also hired a “head of diversity” and added diversity as a performance measure for their executive incentive plan.  Highlights of the allegations and Title VII violations from the Women vs. Wal-Mart class action suit are: 

· Women are paid less than men in comparable positions 
· Women received fewer promotions to management positions 
· Wal-Mart is characterized as a sexually hostile work environment for women 

A similar case is pending with Costco – but their suit does not include base pay violations. Their class action suit alleges inequitable practices in promoting women and describes a lack of promotion policies, which adversely affect female employees. This case is currently on hold, pending the resolution of the Wal-Mart class action case. 
A Review of the New and Evolving Legislative Environment
2009 The Lilly Ledbetter Fair Pay Act

Before the enactment of the Lilly Ledbetter Fair Pay Act, many similar laws had been proposed but never were passed. Once President Obama was inaugurated, these issues moved to the forefront of the legislative agenda.  
Lilly had been a supervisor in a Goodyear plant and just before her retirement discovered, despite her outstanding performance, she had been paid less than all her male co-workers.  She filed a lawsuit against her employer alleging a wide range of gender discrimination violations. The case went all the way to the U.S. Supreme Court, but they voted 5-4 that Ledbetter was not entitled to compensation because she filed more than 180 days after receiving her first discriminatory paycheck. The new law, The Lilly Ledbetter Fair Pay Act, amends the Civil Rights Act and other related laws so that workers can sue up to 180 days after receiving any discriminatory paycheck. 
When the Fair Pay Act linked to her name was passed in January 2009, it was too late for Lilly Ledbetter because the law was passed after the Supreme Court ruling.    Note that Lilly filed under Title VII of the Civil Rights Act, and not the EPA, which reflects the weakness of the original act. It’s interesting to note that the Department of Labor has experienced an increase in gender pay discrimination cases since the Ledbetter Act was passed in January 2009; the Secretary of Labor has added 250 employees to the wage and hour division to investigate complaints.  

Proposed Paycheck Fairness Act    

Currently, another new bill called the Paycheck Fairness Act, H.R. 12, has been proposed to yet again amend both EPA and FLSA, as well as other labor laws.  It was passed in the House in January 2009 but is currently being reviewed in the Senate. The Society for Human Resources Management (SHRM), vigorously opposes the act even though they have a “strong record of supporting the Equal Pay Act and Title VII of the Civil Rights Act,” since they feel it is too punitive.  

The details of this bill as it is currently written are: 
· Eliminate current monetary limits employers may be charged for back pay, as well as for punitive and compensatory damages.  

· Imposes unlimited damages for “unintentional” pay disparities. 

· Facilitates class action law suits by repealing the requirement that employees must give their written consent to become a party in a gender discrimination class action.  
· Limits the employers’ flexibility to compensate employees based upon seniority, merit, quality/quantity of production, or any factor other than gender.
· Based on some interpretations of the proposed law, it would eliminate the ability to set different pays scales based upon different geographic locations or different work responsibilities in similar job categories.  (This has many compensation professionals concerned.)
Wal-Mart Case Update 

The Wal-Mart case has been tied up in court since 2001 and until recently, Wal-Mart showed no signs of settling – that is, until January 29, 2009, when President Obama signed the Ledbetter Fair Pay Act, which sent a message to Wal-Mart.  After signing the Ledbetter bill, the President also announced that he was establishing a White House Council on Women and Girls to address women’s issues.  
In light of the enactment of the Fair Pay Act and the climate in Washington D.C., there is a possibility that Wal-Mart may end up settling this gender discrimination lawsuit for billions of dollars (original estimate of $8 billion quoted in Fortune magazine, July 12, 2004). Why?  Because despite their protests of innocence, the evidence against Wal-Mart is strong and they would probably lose if the case goes to trial. Many legal experts following the case believe that once they exhaust all their legal avenues of defense, the retail giant may settle rather than go to trial. The statistical data clearly illustrates gender discrimination, despite their comments that “Wal-Mart does not tolerate discrimination of any kind.” 
In December 2008, Wal-Mart settled 63 federal and state class action suits concerning FLSA and overtime violations that cover employees in 40 states for a total of $640 million. They also settled a race discrimination suit in February 2009 for $17.5 million covering several states but did not admit any wrongdoing.   
What Should Your Company Do? 

Quite simply, conduct a thorough statistical analysis of all pay delivery systems, benefits and policies. Determine if your company has been fair and consistent in its treatment of male and female employees. If there is any indication of unexplainable or potentially subjective differentiation, consider performing a more detailed multiple regression analysis to determine what, if any, corrective actions should be considered proactively.  Even companies that purport to have a diversity policy often find their pay practices are unintentionally discriminating. It would be wise to conduct a thorough internal equity analysis. 

Although not an exhaustive list, it is recommend that your company review all historical treatment of male vs. female employees using a multi-variate statistical analysis such as:  
1. Compare average salary and bonuses paid between male and female employees by job, classification, grade, band, years of experience, education, performance rating, etc. 

2. Review all human resources and corporate policies to determine if they have disparate impact on protected classes.    

3. Conduct training and coaching for managers in performance management, salary administration, professional development, and diversity.
If you find any statistical evidence of bias, dig deeper and understand the root cause. Identify appropriate remedies, such as performance management training and overhaul of policies and procedures to protect your company against potential class action suits. Be proactive and not reactive! 
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